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Agenda Item:  	D.6	

Request for Decision
		

	Title 
	[bookmark: _Hlk69377709]Encroachment Agreement for Lot 10, Block 3, Plan 0622408 in The Crossing at River’s Edge

	
	

	Proposed Motion
	[bookmark: _Hlk69377750]1. That Council authorize Administration to prepare and to execute an Encroachment Agreement with the owner of Lot 10, Block 3, Plan 0622408 to allow a retaining wall, firepit, water feature, and fence to remain as built.

2. That Council direct Administration to review the Sturgeon County Encroachment Agreement Policy to consider optimal approval authorities and review methodology for different encroachment agreement requests, with a report back to Council by Q3 2021.

	
	

	Administrative
Recommendation
	Administration recommends that an Encroachment Agreement be authorized with the owner of Lot 10, Block 3, Plan 0622408 to allow a retaining wall, firepit, water feature, and fence to remain as built, in accordance with Council’s Encroachment Agreement Policy. Administration also proposes to review the Sturgeon County Encroachment Agreement Policy to consider optimal approval authorities and review methodology for different encroachment agreement requests, with a report back to Council by Q3 2021.

	
	

	Previous Council Direction
	None.

	
	

	
Report
	Background Information
· The owner of Lot 10, Block 3, Plan 0622408, as part of a pending property sale, requested a compliance certificate (C-15-2021) per a Real Property Report dated January 22, 2021. It was revealed that a portion of a retaining wall, firepit, water feature, and entire rear boundary fence is encroaching onto the municipal reserve behind the property (Lot 1MR; Block 3; Plan 0622408).
· Municipal reserve is held by a municipality for the use and enjoyment of all residents. The encroachment onto these lands relates to a retaining wall (encroaches 2.61m), a firepit (encroaches 0.14m), a water feature, and a fence (encroaches 4.17m).
· The purpose of an Encroachment Agreement would be for the owner of the encroaching structures to agree to maintain and to hold the County harmless for any damage the encroachment might cause. The landowner remains responsible for maintenance of the encroaching structure(s). The agreement stipulates that if the improvement deteriorates and requires replacement, a future structure will not be allowed to encroach.
· As per the Encroachment Agreement Policy (Policy), the County would reserve the right to remove the encroachments if required and that all associated costs shall be borne by the landowner.
· As the encroachment covers more than 50m², it is considered a “major encroachment” requiring a Council decision per Policy (see Attachment 2). Administration is proposing a review of this Policy for optimal alignment and review methodology. 
· Administration performed a site inspection on April 7, 2021 to evaluate if the retaining wall, firepit, water feature, and fencing may have compromised the integrity of the berm that was constructed by the Developer. 
· From an engineering perspective, the landscape improvements, and encroachments onto Lot MR1 pose no risk or threat to public safety, the environment, or to public and/or private property.  
· A portion of the retaining wall and firepit and the water feature also encroach within a restrictive covenant (RC) #062 205 933. Canadian National Railway (CNR) has a right-of-way within 300m from the lots bordering the railway. The RC is intended to inform property owners that there may be alterations or expansions of the railway facilities which may affect the residents of the vicinity. As part of the subdivision, the right-of-way was developed to include the construction of a berm, fencing, and vibration isolation measures.  
· The RC states, not to erect, construct, place or maintain or permit to be erected, constructed, placed or maintained on the Right-of-Way on which the subdivision berm and fencing is constructed, any structure of any nature or kind, including a fence or other barrier, whether permanent or temporary, whether affixed to the Lands or not, nor shall the Grantor remove, dig into or otherwise destroy the elevation of the subdivision berm, fence and vibration isolation measures, trees and vegetation and any appurtenances thereto. Not to remove, replace or change in any way including the colour and appearance, the fence which has been erected in the Right-of-Way, and not to tamper with or alter: the berm, fence, or vibration isolation measures.  
· CNR has responded confirming “that the berm has not been compromised and is still providing a buffer (noise/safety) from the CN railway line, CN Rail does not have any comments or objections with regards to an agreement between the municipality and the owner permitting the encroachment of fence, firepit and retaining wall”.
External Communication
Administration will communicate Council’s decision to the property owner, and work with the owner to process an Encroachment Agreement.

Relevant Policy/Legislation/Practices:
· The Encroachment Agreement Policy states the County may consider entering into an Encroachment Agreement with a landowner who has constructed a private structure or landscaping improvement which encroaches onto adjoining land owned by or under the direction, control, and management of the County. Sturgeon County would not consider entering into an Encroachment Agreement respecting any encroachment onto Environmental Reserve or any encroachment that negatively impacts County operations or public safety. 
· Section 651.2 of the Municipal Government Act (MGA) allows for municipalities to enter into Encroachment Agreements.

	
	

	Implication of Administrative Recommendation
	Strategic Alignment:
Strong Communities – Allowing the encroachment could support the quality of life of the impacted property owner. However, there could be some argument that the potential use of this municipal reserve area is restricted for members of the public.

Organizational:
Administration has sufficient capacity to draft and process the requirements of an Encroachment Agreement for this property.

Financial:
None.

	
	

	Alternatives Considered

	Council could refuse the application for an Encroachment Agreement which would compel the landowner to remove the retaining wall, firepit, water feature, and fence encroachment area from County land. 

	
	

	Implications of Alternatives 
	Strategic Alignment: 
· The refusal of an Encroachment Agreement could affect the applicant’s enjoyment of the neighbouring property (related to the “Maintain and Enhance Strong Communities” priority within Council’s Strategic Plan); however, a refusal would also be within the authority of the municipality as the landowner and as a steward of public lands.

Organizational:
· Administrative capacity could be required for the removal of the encroachment area structures and potential enforcement. Removal of the well-established landscape features could also jeopardize the stabilization of the berm, which would require additional review.

Financial:
· Cost for site inspections and removal of the encroachments, with possible enforcement/legal action. Amount to be confirmed, if required, but estimated in excess of $10,000. 

	
	

	Follow up Action
	1. Develop and transact an Encroachment Agreement with the property owner (Planning and Development Services, April 2021).
2. Review the Encroachment Agreement Policy to consider the optimal authority and review methodology for different encroachment decisions (Planning and Development Services, Q2 2021).

	
	

	Attachment(s)
	1. Attachment 1 - Real Property Report
2. Attachment 2 - Encroachment Agreement Policy

	
	

	Report Reviewed by:
	
Bonnie McInnis, Manager, Planning and Development Services

Travis Peter, Development and Strategic Services

Reegan McCullough, County Commissioner – CAO 



Strategic Alignment Checklist						
Vision: Sturgeon County: a diverse, active community that pioneers opportunities and promotes initiative while embracing rural lifestyles.
Mission: Provide quality, cost effective services and infrastructure to meet the diverse needs of the Sturgeon County community, while improving competitiveness and sustainability.

	Focus Areas
	Not consistent
	N/A
	Consistent

	Planned Growth and Prosperity
	
	
	

	We encourage varied and integrated enterprises that enhance our strong economic 
base, while balancing the needs of the community and natural environment.
(Strategic Plan and MDP pg. 36)
	☐	☒	☐
	· Supports a strong thriving business environment to strengthen our economic foundation
	☐	☒	☐
	· [bookmark: _Hlk524429560]Plans for responsible growth through the MDP and regional growth plan.
	☐	☒	☐
	· Manages growth for current and future developments through:
·  transparent bylaws, policies and processes to enable responsible land development
	☐	☒	☐
	· targeting growth around existing and identified future growth areas
	☐	☒	☐
	Maintain and Enhance Strong Communities
	
	
	

	We are committed to a safe and viable community, where our residents are  
provided with access to opportunities and quality of life. 
(Strategic Plan and pg. 27 MDP)
	☐	☐	☒
	· Provides access to programs and services that have a positive impact on residents’ quality of life
	☐	☒	☐
	· Provides access to safe and reliable infrastructure assets
	☐	☒	☐
	· Supports the safety of people and property
	☐	☒	☐
	Strong Local and Regional Governance
	
	
	

	We promote consistent and accountable leadership through collaborative and 
transparent processes (Strategic Plan and pg. 27 MDP)
	☐	☒	☐
	· Provides effective leadership and management consistent with Strategic Plan, MDP, master plans, bylaws, policies, community engagement 
	☐	☒	☐
	· Considers fiscal stability and sustainability
	☐	☒	☐
	· Fosters collaborative intergovernmental partnerships 
	☐	☒	☐
	Community Identity & Spirit
	
	
	

	We will build upon our strengths, where together we will create an inclusive, caring community (Strategic Plan and MDP pg. 27)
	☐	☒	☐
	· Promotes and/or enhances residents’ identification with Sturgeon County
	☐	☒	☐
	· Support and/or collaborate with voluntary organizations in the region
	☐	☒	☐
	Environmental Stewardship
	
	
	

	We foster a healthy environment and minimize our impact on ecosystems. (Strategic Plan and MDP pg. 27)
	☐	☒	☐
	· Plans and partnerships that minimize environmental impact on natural areas
	☐	☒	☐
	· Provides awareness of environmental issues impacting the County
	☐	☒	☐
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